European Working Time Directive (Regulation)
The Working Time Regulations (1998) govern the hours people can work. They determine how many hours a worker can work in a week (48 hours a week), the pattern of work, entitlement to holidays, plus the rest periods in a day and weekly. They also cover the health and working hours of night workers. There are a small number of exceptions: certain regulations may be excluded or modified by a collective or workforce agreement, and certain categories of worker.
Main points from the Legislation
· Maximum working week set at 48 hours per week on average over 17 weeks. This figure is based on the hours actually worked. 

· This includes work done for more than one employer. Therefore you need to know if worker has other employment and if so how many hours are they working in total.  This implies a need to ask about other current employment at interview stage. The employee’s conditions of service should also make it clear that they have a responsibility to tell you if they take on other work. 

· Sleep-overs. When a worker is on a sleep over only the time they are working counts towards the 48 hours.  Time during which they could choose to sleep does not. 

· A worker can work longer than 48 hours per week on average. If this is the case it is advisable to have them sign a written agreement. Agreements should include a time scale for either party to terminate the agreement. No employee can be dismissed or disciplined for refusing to sign such an agreement. 

· Each worker is entitled to a rest period of at least 20 minutes in any shift longer than 6 hours. Please note this is not per 6 hours worked. 

· Workers are entitled to 11 hours consecutive rest per day. Exceptions to this do take account of shift work and continuity of support. Time off during a sleep-in could count towards this. Where people are unable to take 11 hours consecutively this should be made up to them in the form of longer rest breaks at a later date

· Workers are entitled to one uninterrupted rest period of at least 24 hours in every 7-day period. The 11 hours consecutive rest above should precede this. 

· Workers are entitled to Annual Leave of 4 weeks per annum after 13 weeks completed service.

· Night workers hours limited to an average of 8 hours in any 24hr period averaged over 17 weeks.

· A "night worker" is any worker whose daily working time includes at least three hours of nighttime. 

a. On the majority of the days they work;
b. On such a proportion of the days they work as is agreed between and workers in a collective or workforce agreement; or
c. Sufficiently often that they may be said to work such hours as a normal course.
· The legislation defines night time as being a period of at least seven hours which includes the hours from midnight to 5 a.m. which can be determined by a relevant agreement (for example 10 p.m. - 5 am or 12 p.m. - 7 am). In the absence of such an agreement it will be 11 p.m. to 6 a.m. 
· Night workers should be offered a free Health assessment this should involve competent medical advice. 

It is important to remember that this is a Health and Safety issue, and that the employers are under the general obligation to adapt work to the worker, and to ensure the health and safety of employees.  This means that, even if employers meet the requirements of the regulations, they may still be sued if their employees suffer injury or illness resulting from working excessive working hours.  Thus working hours and practice should be considered as part of the health and safety risk assessment. 

This applies to paid and unpaid staff (i.e. volunteers). 

There are slightly different provisions for any workers under 18 years old. If your workers are under 18 or you are considering employing anyone under 18 please seek further information. 

Domestic Servants are not subject to the full legislation particularly around working time limits.  
“The Regulations also apply in part to domestic servants. The rights described in chapters 2 - 4, on working time limits, will not apply to such workers. These workers will be entitled to the rights to rest breaks, rest periods and paid annual leave (see chapters 5 - 7).” (Government Guidelines August 1998)

The definition of Domestic Servants may apply to a few but not all Personal Assistants. The definition on the Department of Trade Industries Web site is as follows: -

“A domestic servant is someone who works in or about the home doing jobs which would otherwise be done by the householder, such as cleaning, child minding or caring duties. The work can be for the upkeep of the home or for the convenience and comfort of those who live there.” (The Working Time Regulations. Frequently Asked Questions http://www.dti.gov.uk/IR/workfaq)

However if such staff do work over 48 hours per week on average it would appear more likely that they would become ill, more prone to injury and more liable to make mistakes in their work. One possible consequence of this would be their not being able to maintain the job long term and hence a higher turnover of staff.  Good practice would be to ensure no worker is regularly working over 48 hours per week. 

The formula for calculating the average times are not quite straightforward and it is worth seeking advice if you think it likely an employee is working near or beyond the limits. 
Opting out of the 48 hour week

If you are 18 or over and wish to work more than 48 hours a week, you can choose to opt out of the 48 hour limit. This must be voluntary and in writing. It can't be an agreement with the whole workforce and you shouldn't be sacked or subjected to a detriment (for example, refused promotion or overtime) for refusing to sign an opt-out.
If you sign an opt-out, you have the right to cancel this agreement at any time by giving between one week and three months' notice. You can agree this notice period with your employer when you sign the opt-out. You can cancel an opt-out even if it's part of a contract you've signed.

For further information and advice on the European Working Time Direct please contact:-

ACAS (Advisory, Conciliation and Arbitration Service) Tel: 08457 47 47 47
http://www.acas.org.uk/index.aspx?articleid=1373
Directgov http://www.direct.gov.uk/en/Employment/Employees/WorkingHoursAndTimeOff/DG_10029426
BERR (Department for Business Enterprise & Regulatory Reform) http://www.berr.gov.uk/employment/employment-legislation/employment-guidance/page28978.html
Disclaimer: Whilst LCiL makes every attempt to ensure the accuracy and reliability of the information contained in this document, this information should not be relied upon as a substitute for professional advice from the organisations detailed above. In no event shall LCiL be liable for any special, incidental, indirect or consequential damages of any kind, or any damages whatsoever, including, arising out of or in connection with the use or performance of this publication or other documents which are referenced by or linked to this publication.

LCiL sourced information from the ACAS, BERR and Directgov in compiling this information 

Example of waiver for someone having more than one employer
It is agreed that 




is not                                            sole employer.





(Employers name)


(Employee’s name)

The employee will provide the employer with weekly information on the total number of hours that they have worked for both employers. 

It is agreed that this could mean that the employee might work more than an average of 48 hours, up to a total of           hours per week in total between the different employers. 

The total number of hours they work for                                                will still stay the same as detailed in the employment contract between them.

This agreement will be reviewed by                /      /20       .     

Or if the employment situation of the employee changes

Or if there is a deterioration in the quality of work by the employee which, may be contributed to by working long hours.         

Signed






(Employee) Date
    /      /   .    

Signed






(Employer) Date
    /      /   .
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